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DUAL FEDERALISM 

•  Idea that the national and state governments are equal partners with separate 
authority. 

•  Limited the national governments authority to powers strictly declared in the 
Constitution. 

•  When federal and state law conflict, federal laws are superior under Article VI 
( Supremacy Clause ) of the constitution. 

“Federalism is a system of government in which sovereignty is shared [between two or more levels 
of government] so that on some matters the national government is supreme and on others the 
states, regions, or provincial governments are supreme.” – James Wilson and John DiIulio. 



PRE – FEDERALISM ( 1775 – 1789 ) 
•  Colonists won independence from Britain in 1783 and had already established a national 

government under the Articles of Confederation ( drafted in 1777, ratified 1781 ). 

•  The Articles gave legislative, judicial, and Executive powers to Congress, which was comprised of 
one representative from each state. 

•  Spurred by Shays Rebellion and a post War depression the Articles of Confederation were 
reconsidered and eventually scrapped in favor of a new constitution at the Philadelphia 
convention. 

•  However these powers were severely 
limited because the government lacked 
an executive and the abilities to tax and 
regulate commerce. 



NEW CONSTITUTION 

•  A group known as the Federalists, including members such as James Madison and 
Alexander Hamilton, sought to create a stronger central government that could 
alleviate the problems of the Articles. 

•  The new Constitution was drafted in Philadelphia from May to September of 1787. 
Delegates gave the central government the abilities to levy taxes and regulate 
commerce and created three branches of government with a bicameral legislature. 

•  The Federalist papers, written anonymously by James Madison, John Jay, and 
Alexander Hamilton served as the philosophical support of the new Constitution. 



THE FEDERALIST PERIOD ( 1789 – 1801 ) 
•  The new Constitution was ratified in 1789, and Federalists took advantage of the new 

powers given to the central government. 

•  In 1791, Congress created the Bank of the United States. 

•  The Federalist controlled Congress also passed the Alien and Sedition Acts, which 
attempted to silence Democratic-Republican critics of the U.S.’s undeclared war with 
France from 1798 - 1800. 



AMENDMENTS AND EXECUTIVE ACTION 

•  10th Amendment ( 1791 ) –  The federal 
government possesses only powers 
delegated to it by the Constitution. All 
remaining powers are reserved for the 
States. 

•  11th Amendment ( 1795 ) –  No person 
can sue a state in federal court without 
the consent of the state concerned. 

•  Louisiana Purchase ( 1803 ) – Thomas 
Jefferson purchased 828,000 square 
miles of land from France for $15 
million. 



COURT CASES AND DEBATES 

•  1819 - McCulloch v. Maryland – Congress’ authority to charter a national bank was upheld by the supreme court 
under the doctrine of implied powers and the necessary and proper clause( Article I ) ( John Marshall ). 

•  1824 - Gibbons v. Ogden – Declared that the power to regulate interstate commerce was held within Congress and 
prohibited any state from interfering with the free use of rivers and harbors ( John Marshall ). 

•  1857 – Scott v. Sandford ( Dred Scott case ) – Held that former slaves or descendants of those slaves could not be 
American citizens and therefore could not sue in court. ( Roger Taney ) 

•  1800s - Internal Improvement Debate – Discussed whether it was the role of the national government to fund roads 
and canals. 

•  1830 – Webster / Hayne Debate –  Argument over the issue of state’s rights regarding taxation by congress. Hayne 
argued that a state could refuse to obey any law passed by congress, while Webster advocated that since the 
Constitution was a created of the people federal laws cannot be disobeyed. 



LEGISLATION AND DOCTRINES 

•  1798 – Doctrine of Nullification – A Democratic-Republican response to the Alien and Sedition 
Acts in which it was expressed that states could nullify laws deemed unconstitutional. 

•  1815 – States’ Rights Doctrine – Asserted under the Hartford Convention that states should 
protect citizens against federal acts not authorized in the Constitution. 

•  1832 – Nullification Ordinance – Headed by South Carolina this ordinance sought to prevent 
the implementation of the Federal Tariff Acts of 1828 and 1832. 



CHANGES AFTER 1860 

 The Civil War tested whether decentralization of federal authority could keep 
the union of states together. Southern States argued that since the union was a league of 
sovereign states each state had the right to nullify federal laws or secede from that 
union. The Civil war made the United States have to rely on a more nation-centered 
concept of federalism. State recruited volunteers were replaced for federal 
conscription, and the federal government took control over currency and banking. This 
lead into an era that saw an increasing presence of the federal government in areas that 
had been previously designated to the states. 
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Cooperative Federalism 



Cooperative, or Marble Cake, Federalism is a form of 
federalism in which power and policy assignments are 
shared between national and state government, contrary to 
dual federalism. 

The mixing of powers, resources, and programs between 
the governments allows new policies to be tailored to the 
needs of citizens, as well as power not favoring one 
government over another. 

 

Basic Properties of Cooperative Federalism 



3 Elements of Cooperative Federalism 

1. Shared cost -(medicaid) to receive federal aid, states must pay for part of a 
program. 

2. Federal guidelines- to receive funding, state programs must follow federal rules 
and regulations. 

3.Shared administration- though programs must adhere to basic federal 
guidelines, they are administered according to the state’s directives. 

 



The End to Dual Federalism 

1920 Banks across the nation began to fail, leading to the complete 
disappearance of over $140 billion of citizen’s money. 

1921 A nationwide reduction of agricultural prices ensued, crippling farmers and 
their businesses. 

1926 Following the trend of the banking and agricultural industries, the 
construction industry experienced a rapid decline. 

1929 Stock prices, what had risen steadily, crashed, taking with them the entire 
national economy, aka Wall Street Crash of 1929. 

 



The Path to Cooperative Federalism 

The breakthrough idea of cooperative government began during the Great Depression, 
and it’s primary leader was Franklin D. Roosevelt. He made several economic 
proposals, all of which were rejected, so in order to promote said proposals, Roosevelt 
established the Judicial Procedures Reform Bill of 1937. This allowed him to practice 
court packing -the addition of supreme court judges, in this case Democrats- to permit 
his acts. With this new imbalance, the national government was forced to cooperate 
with all levels of government and implement the New Deal policies, and local 
government earned an equal standing with the other layers as the federal government 
relied on political machines at a city level to bypass state legislatures. Roosevelt built 
the founding steps of power for cooperative federalism, and by creating his policies, 
helped America through the Great Depression.  

 
 



Cooperative Federalism’s Effect on the Federal Government 

Although they were supposed to have equal power, states began to take on a 
more secondary role in governance and law creation. This shift in power from the 
states to the national government is exemplified by the New Deal and other social 
welfare programs. The New Deal Regulated stock market, created jobs and social 
security, protected bank deposits, and gave aid to farmers suffering from the 
aforementioned agricultural economic decline. 



Court Cases 
1.  Powell v. Alabama: Supreme Court convicted 9 African Americans for allegedly raping 2 girls. 

Victims were violated of their rights for counsel and given no time for their defense with their 
lawyers. Alabama brought to light the contravene set by the process clause for the African 
Americans of the unfair trial, therefore Supreme Court overturned charges.  

2.  Watkins v. US: John Thomas Watkins: a labor union official from Illinois, was charged with contempt 
of Congress, for failing to answer their questions during a hearing held by the Committee on Un-
American Activities. It resulted in the limits of Congress’ investigative powers becoming more clearly 
defined so as to prevent an invasion of privacy. 

3.  United States v. Darby: Darby’s horrendous working conditions and below-minimum wage pay 
violated the Fair Labor Standard Act, which permitted Congress to regulate commerce. The local 
district believed that Congress had no business regulating local manufacturing, but the supreme 
court ultimately ruled in Congress’ favor, granting them the power to regulate interstate commerce 
and display fair hours and wages. 



Established Features in Cooperative Federalism 
●  US Department of Labor granted billions of dollars to states to implement job training. 

●  National government supported an interstate highway system but would only fund states with 
a legal drinking age of 21. 

●  Congress passed the National Defense Education Act to provide federal grants and loans 
for students in need of financial support. Elementary and Secondary Education Act 
permitted financial aid to countless schools when in reality the states are responsible for 
distribution of education. 

●  The Social Security Act, signed by Roosevelt in 1935, enabled included states to make 
more adequate provisions for aged and blind persons, dependent and crippled children, 
maternal and child welfare, public health, and the administration of their unemployed 
population. 



The Fall of Cooperative Federalism  

Due to the constant grants given by the national government during the New Deal 
policies, the states became highly dependent on on the funding. The power 
started to shift in favor of the national government and weakened the state 
governments, therefore ending the equal distribution of power set by cooperative 
federalism and towards a creative federalism. 



CAKE  



Creative 
Federalism 



General Information 
1960-1980 Creative Federalism  transitioned more power to the federal government by having the national government 

execute authority over state governments by allowing them to have direct control over state policies. Creative Federalism, 

also known as "picket-fence federalism", was most significant under Lyndon B. Johnson’s presidency  

and his Great Society. The national government worked to improve 

 and revise welfare programs in order to strive to be a more success- 

ful nation, and eliminate any major problems the nation was facing  

during this era. In addition, since the national government was the 

main governing body that made decisions concerning the states, the 

state and local governments were often disregarded which weakened 

their power. The federal government created policies that directly  

affected the citizens, and grants were utilized as a method to persuade 

the state governments to follow the national government's desires. 

 



Great Society 
●  The shift from Cooperative Federalism to Creative Federalism became obvious through in the social and welfare 

reforms in the 1960s. The government declared a ‘war’ on poverty, and under Johnson this was referred to as the 
Great Society.  

●  The Great Society was created as a response to crucial events such as the 1970s Recession, the Vietnam War, and 
the Oil Crisis in order to stabilize the economy and eliminate racial injustice. 

●  It included many Federal interventions to help blacks get more from local government. Many of these programs 
bypassed local government to do this. In other words, the feds intervened because local governments were not 
ensuring that non-white groups were receiving equal treatment in the welfare system. 

●  The programs of the Great Society increased the authority of the federal government and created acts that the states 
were ordered to implement. 

●  Block Grants- Grants of money  

●  from the federal government to  

●  states for programs in certain  

●  general areas rather than for  

●  specific kinds of programs.  



Great Society Programs 
Passed during the Creative Federalism Era: 

●  The Wilderness Protection Act- saved 9.1 million acres of forestland from industrial development. 

●  The Elementary and Secondary Education Act- provided major funding to all states for American public schools. 

●  The Voting Rights Act- banned literacy tests and other discriminatory methods of denying suffrage to African 

Americans. 

●  Medicare was created to offset the costs of health care for the nation's elderly. 

●  The Immigration Act- ended discriminatory quotas based on ethnic origin. 

●  An Omnibus Housing Act- provided funds to construct low-income housing. 

●  Water Quality Acts- required states to regulate water quality standards. 

●  Economic Opportunity Act- provided loans to small businesses, adult education, and job training. 

●  Urban Mass Transportation Act- gave the states funds to create large-scale urban public or private rail projects. 



Executive Action 
Kennedy (1961-1963) 

●  Various civil right movements ie. Freedom Rides 

Lyndon B. Johnson (1963-1969) 

●  Great Society 

Nixon (1969-1974) 

●  Vietnamization and detente 

Gerald Ford (1974-1974) 

●  Continued Detente 

Jimmy Carter (1977-1981) 

●  End detente and Camp David Accords 

 

 



Major Court Cases 
Baker v. Carr (1962) 

●  Warren Court ruling that State Legislation to make electoral districts to equalize the citizens’ votes.  

Bakke v. Board of Regents of California (1978) 

●  Burger court upheld affirmative action and made restrictions on similar programs in the future.  

Gideon v. Wainright (1963) 

●  Supreme Court ruling which gave criminals the right to attorney despite financial burdens. 

Loving v. Virginia (1967) 

●  Overruled state lawed prohibiting interracial marriage. Any legal contract made in one state is legal 
in all.  

 

 

 

 

 



Court Cases Cont. 
Roe v. Wade (1973) 

●  “Jane Roe” aka Norma McCorvey wished to obtain an abortion and sued the District Attorney of Dallas on the behalf 
of all women in similar situations who were prohibited by Texas’ enforcement of statutes criminalizing all abortions 
except those performed to save a mother’s life.  

●  The case went to the Supreme Court where it was ruled that under the 19th amendment, a woman’s right to privacy 
must be upheld and that a woman is entitled to an abortion without interference from the state until the end of the 
first trimester of pregnancy. 

●  This case is important in that the federal government stepped in and restricted states’ rights to issue legislation 
regarding medical practices for women. 

●  The case raised important ethical dilemmas, splitting the nation into pro-life vs. pro-choice.    

 

 



Court Cases Cont. 
United States v. Nixon (1974) 

●  After high-ranking government officials were found connected to burglars of the  Washington’s Watergate apartment 
complex.  

●  Audiotapes were revealed in Nixon’s possessions while he denied any relation.  

●  He refused to give the tapes to Congress as part of “executive privilege” but the court ruled against him.  

●  The Warren Court ruled the tapes must be handed over as the judiciary had the final say, not the executive.  

●  As a result, the tapes revealed he was personally connected to the crime.   

 



Amendments and their ties to Creative Federalism 
●  23rd Amendment- 1961 The Amendment allows American citizens residing in the District of Columbia to 

vote for presidential electors, who in turn vote in the Electoral College for President and Vice President. 
*allowed federal political body to vote* 

●  24th Amendment- 1964 Abolished poll taxes, often used preve to inhibit African-Americans from voting.         
*national government decides how the states vote* 

●  25th Amendment- 1967 provides the procedures for replacing the president or vice president in the event of 
death, removal, resignation, or incapacitation. *gave federal government the ability to decide how its power is 
transferred* 

●  26th Amendment- 1971 Citizens of age 18 and older have the right to vote. *federal government made the 
decision for the states to lower the voting age* 



Cultural Changes of the Era 
Once America was ushered into the 1960’s, a new Counterculture movement emerged, 
where the baby boomers of the post World War II rejected the morals and social values 
of their parents in favor of something original. This dramatic change demonstrated 
America’s shift away from the conservatism of the 1950’s. More liberal ideas and 
concepts were presented, such as free love, the rise of drug use, and the start of the Civil 
Rights Movement. With leaders such as Malcolm X and Martin Luther King Jr., African 
Americans were able to reject their marginalization and demand for their rights to be 
equal with white Americans. This movement caused Americans to think differently about 
race and ethnicity and were now exposed to multiple ways in which minorities were 
discriminated against. This fight soon expanded to other minorities in the nation, 
including Native Americans and the LGBT community. However, after several scandals 
were revealed in the 1970’s during the Kennedy, Johnson, and Nixon administrations, 
plus the unpopularity of the Democrats after Carter, the people of the United wanted a 
return to conservative values and less federal government control. This ushered in the 
Reagan administration and the end of Creative Federalism. 



Cake Representation 

We chose a Tres Leches cake because the milk soaks 
through all the layers of the cake, similar to the federal 
government interfering in all layers of government and 
society. The cake is mostly blue to represent the 
overpowering federal government, which was part of the 
Democratic platform. Finally, surrounding the cake, there is a 
KitKat fence to represent the Picket Fence federalism of the 
era. 



Devolution: 1980- 2001 



Definition: Devolution 

 

●  Process in which central government 
releases some of its powers to local 
(state) governments. However, the 
central government retains ultimate 
sovereignty. 



Y’all take care of yourselves! 

●  Federal 
government losing 
power and 
influence within 
the states 

 
●  In turn, states 

gaining more 
power for 
themselves  

 
 
 
Fed. Gov.             
States 

Power 

●  Some states were 
happy with this 
change, while 
others wanted the 
federal gov. to 
remain supreme 
over the states 





Legislation by Congress 
 
●  Patriot Act of 2001- investigators are able to investigate organized crime and drug trafficking; used to 

attack terrorism in response to 9/11 

●  Hate Crime Statistics Act (April 23, 1990)- Attorney General must collect data on crimes committed 
because the race, gender, and sexuality of the victim 

●  Tax Cut Regulation (July 29, 1981)- Largest tax cut in history, which reduced taxes by $750 billion in 5 
years 

●  Iraq Liberation Act (Sept. 29, 1998)- Stated that the U.S was to remove Saddam Hussein from power and 
replace the government with a democracy 

●  Violence Against Women Act of 1994- meant to help women specifically being targeted, it focused on 
prevention of violence against women, funding for victims, and other things that fell underneath that blanket 

●  Gun- Free School Zones Act of 1990- meant to provide protection from child abuse from both adults and 
children, keeping schools safer; brings about problems relating to the 2nd amendment 

●  Federal Mandate Reform Act of 1995- federal gov. Must assess the cost of federal legislation and states 
and other smaller governments 

●  Omnibus Budget Reconciliation Act (1981)- social programs were separated into nine block grants, 
which gave greater flexibility in responding to federal objectives 

 

 



 
 
 
 
 
 
In the end Congressional Legislation… 
 
The federal government relinquished some of its power to the 
states by passing acts through Congress such as Federal 
Mandate Reform Act of 1995, which freed state governments from 
the burden of unsustainable (poorly funded) federal mandates that 
were imposed upon them. However, the Federal government 
retained and strengthened its policing power as exemplified in the 
Patriot Act of 2001, which allowed NSA to create a massive 
database of gathered phone data to better identify and target 
suspected lone-wolves/ criminals. 
 
 
 
 
 
 

 





Court Cases 
 
United States v. Lopez (1994-1995)- A senior in high school by the name of Alfonzo Lopez carried 
a gun knowingly into his school in San Antonio, Texas and was charged for possession of a gun on 
school premises. Going to court, he was accused of violating the Gun- Free School Zones Act of 
1990 and was put in jail for six months and on supervised release for two years. The question arose 
as to whether the Gun- Free Act was unconstitutional or not in relation to the Commerce Clause 
and the power of Congress. In the end, it was determined that it was unconstitutional since the act 
of carrying a gun within a school has nothing to do with commerce or anything else economical. 
 
United States v. Morrison (2000)- When the issue of rape came up in relation to Christy Brzonkala 
on the Virginia Tech campus, Crawford was not given a punishment while Morrison was found 
guilty. Afterwards, they revoked Morrison’s punishment, saying it was “excessive”. Crzonkala then 
sued Morrison, Crawford, and Virginia Tech, because she felt it went against the Violence Against 
Women Act of 1994. The question many were asking then was: Can Congress enact the Violence 
Against Women Act of 1994 underneath the 14th amendment or the Commerce Clause? The 
answer was no, because the issue had no relation to commerce and was not in need of redressing 
harm by the state of Virginia. 



Court Cases (cont.) 
 
Garcia v San Antonio Metropolitan Transit Authority (1985)- the 10th 
amendment does not protect state and local governments from complying with the 
Fair Labor Standards Act stated underneath the Supreme Court rather than the 
judicial; reversed National League of Cities v Usery 
Bush v Gore (2000)- In this court case, recounting of ballot votes was ended in the 
presidential election of 2000, which allowed for Florida to have electoral college 
votes which gave George W. Bush the presidency 
Texas v Johnson (1989)- Burning of the American Flag is protected underneath 
the first amendment and is thus seen as constitutional. 
Lee v Weisman (1992)- No one is allowed to enforce prayer at educational 
facilities because it goes against the prohibition of an “establishment” of religion  
Casey v Planned Parenthood of Pennsylvania (1992)- women have the right to 
an abortion and states have a right to regulate in the field as long as it doesn’t put 
an “undue burden” on women rights; allowed Roe v Wade to stay 
 



In the end, court cases: 

●  Focused more on the needs of the 
people rather than the country 
itself 

●  Allowed more rights 

●  Cited past amendments to prove 
how they were correct in their 
standings 

●  Made old beliefs such as freedom 
of religion, freedom of speech, 
and right to privacy become 
controversial topics 

●  Put Congress in check, showing 
how much of a voice the states 
have 

 
 
 
●  Right to bear arms, burning of 

the flag, abortion, etc. 
 
 
●  Bill of Rights 

 
 
●  Lee v Weisman, Texas v 

Johnson, etc. 
 
 
 





 
 
Executive Action 
 
1989: Veterans Affairs (VA)  
created by Ronald Reagan 
 
This program sought to bolster 
benefits to veterans by directly 
providing money for disabilities, 
educational assistance and 
medical care. By being within 
the President's Cabinet, the 
President could have direct 
oversight of the program. 
 
 
 
 
 
 



Constitutional Amendments 

27th amendment- Passed in 1992, this 
amendment says that before the pay of 
Congress can be modified, there must be 
another election; congressional pay must 
take place after the next term of office. 

 



In the end Executive Actions & Constitutional Amendments... 
Executive Actions led to increased oversight of the Federal Government controlling social programs such as the 
United States Department of Veteran Affairs. The Federal Government now manages all such programs and the 
states merely now receive occasional  funding.  

 

The 27th amendment allowed for the federal and state governments to compromise; if the federal government 
wanted to change the pay of those in Congress, the states must be able to vote for who stays within it and who is 
replaced by someone else. It leaves itself in a checks and balance circumstance, where the states can keep the 
national government in check in relation to the nation’s money. 



Cultural Changes 
●  Cold War ended and took the United States 

into an Electronic Age, which altered how 
people voted 

●  Music became rougher (rock, heavy metal, 
etc.) which liberalized speech even more 

●  Women seen as equal, having careers  

●  AIDs epidemic spread in the 80’s 

●  Gay liberation, etc., which gave greater self 
expression to people 

 

 



How Federalism was Impacted by Cultural Change 

The heated debate between pro-abortion and anti-
abortion factions continued. The feminist movement 
influenced by liberal trends, upheld the notion that  
women should above all else, be able to control their own 
bodies. The status quo regarding abortion was reaffirmed 
in Planned Parenthood vs. Casey (1992), which declared 
states could not ban or refuse abortions. In terms of 
healthcare, the federal government made it clear that it 
was the primary decision maker. 

 
 



Timeline: Federal and State Balance of Power 

             1980’s 1990’s 

Reagan is president 

 

 

27th Amendment 

Federal Mandate 
Reform Act 

2000’s 

9/11 
attack 

Reaganomics 
introduced 
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